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CONFIDENTIAL LONDON 03781 

FOR TRIMBLE (STATE), BLISS (DOT), SCHULTZ (CAB) 

E.O. 11652: GDS 
TAGS: EAIR.UK 

SUBJECT: US-UK CIV AIR NEGOTIATIONS 

1 . FOLLOWING THOROUGH DISCUSSION OF LEGAL ISSUES SUR- 
ROUNDING ITS CAPACITY PROPOSAL, US DELEGATION HAS DEVELOP 
ED REVISED DRAFT OF ITS CAPACITY PROPOSAL (TRANSMITTED 
SEPTEL). CAPACITY PROPOSAL WOULD ESTABLISH PRE-SCREENING 
MECHANISM WHEREBY CONTRACTING PARTY COULD FREEZE, AND 
IN CERTAIN CASES CURTAIL, OPERATIONS OF ITS CARRIERS FOR 
FAILURE TO MEET ESTABLISHED STANDARDS, I.E., LOAD 
FACTORS. DELEGATION HAS CONSIDERED PROBLEM POSED BY 
SECTION 401(E)(4) OF THE FAA, AND HAS DISCUSSED PRECE- 
DENTAL VALUE OF EXISTING BILATERALS PROVIDING FOR FIXED 
CAPACITY LEVELS (E.G., USSR) AND PRE-SCREENING (E.G., 

ITALY). IN LIGHT OF IMPORTANCE OF BERMUDA RENEGOTIATION 
AND POSSIBILITY ITS RESTRICTIVE FEATURES MIGHT BE 
CHALLENGED ON LEGAL GROUNDS. DELEGATION RECOMMENDS 
ATTORNEYS FROM DOT, CAB AND STATE CONFER TO CONSIDER 
FOLLOWING LEGAL ISSUES: 

A. COULD THE USG OR ANY FEDERAL ENTITY LAWFULLY 
IMPLEMENT DECISIONS TO FREEZE OR CURTAIL CARRIER OPERA- 
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TIONS TAKEN PURSUANT TO PR F, -SCREENING PROCEDURES. 

B. WOULD US GOVERNMENTAL CONTROL OF CAPACITY BY 
REFUSAL TO TRANSMIT PROPOSED SCHEDULES TO FOREIGN 
GOVERNMENT BE PERMISSIBLE. 

C. IF AN ACCEPTABLE MECHANISM COULD BE DEVISED TO 
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ALLOW ONE PARTY TO ENFORCE RESTRICTIONS RESULTING FROM 
PRE-SCREENING AGAINST THE CARRIER OF THE OTHER PARTY, 

WOULD SUCH A DEVICE BE LEGALLY PREFERABLE. 

2. ALTHOUGH US DRAFT MAY NOT BE TABLED IF UK DEMONSTRATES 
NO MOVEMENT ON CAPACITY ISSUE, LEGAL BASIS FOR SOME FORM 
OF CONTROL OVER CAPACITY WILL INEVITABLY BE A CONTINUING 
ISSUE, AND ONE BRITISH MAY RAISE IN COURSE OF NEGOTIA- 
TIONS. 
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